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for life.  He is on bail.  He shall surrender forthwith to undergo the -sentd
ithposed on him. _
‘ o Petition disposed of
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ALLAHABAD HIGH COURT ' Sultan & Ors.
~Present : . - ) f Vers;)lésl!;
KUNDAN SINGH, J. - - State of U, P. & Anrl!

~Criminal Revision No. 1843 of 1990, decided on 17th Jamamro ] 991 1|
.................. f.....................................:.................T.......v.........-.-..-.--.-......-...-....--...-......-..m...-.,.-‘-.--....-.......'.L
- (a) Crimina! Procedure Code, 1973, Section 245 (2)—Penal Cole, 1360
Section 147—Disuiissal of complaint or around that the complaint absent-—Not
permissible—Default in nttending Court—No ground to dismiss the complaint. i

. ‘ : ‘ [Paras §, 6 and 7]

(b)’ Criminat Procciure Code, 1973, Scctions 245, 200 and 202—Discharge |
of aceused —Magistrate to make out a case and order had to he passed only on
material of case. o | [Para 9]
App%arance.—v. K. Chaturvedi, for the applicant ; A. G. A,, for the State. ' '_
JUDGMENT : {

“ g
.. Kundan Singh, J.—This revision has been preferred against the order and|
judgment in Criminal Revision No. 271 /89, dated 10-10-1990 passed by
X1 :‘"(’ditional Sessions Judge, Agra who allowed the revision setting aside the
orderftated 24-5-1989 passed by LCC-1, Agra in Criminal Case No, 732/88, !

2. The bricf facts of the present .case are that complainant, opposite
party No. 2, filed a complaint case before a learned Magistrate, Agra. The
learned Magistrate after recording the evidence of thescomplainant under Sec-
tions 700 and 202 of the Criminal Procedure Code took cognizance offcnces
and found a prima facie case under Sections 147, 323, 504 and-506, IPC on
24-5-1989 which “was fixed in the case, the complainant was found absent and
the learned Magistriite passed the impugued order dated 24-6-1989 dismissing
the complaint urder Section 245 (2) of the Criminal Procedure Code on the
ground that the coniplainant was absent and he also did not attend the court
on the previous two dates and also therc being no sufficiert ground for the
adjournment of the case because there was no cvidence on record to cstablish
the chargo against the accused. ' :

. 3. 'The complainant filed a revision application before the  learned
Sessicn Judge, Agra against the impugned order dated 24-5-1989 passed by tho

learned LCC-1, Agra, dismissing tho complaint under Section 245 (2), CtPC
The lower Revisional Court allowed the révision application holding that the
complainant “ was -present on the last two dates of hearing and he was attend-
ing the court continuously on an earlier date i. e. on 11-4-1989, there was a
thumb-imprassion of the complainant fon;the order shect and had he not been
intcrcsted}féin the prosccution of the accused and not being ia a positiou to pro-
duce s 4witnesses in support of his complaint, he would riot have filed the
revision before the learned Sessions J adge. It is also mentioned that the com-
plainant a%lcgcd that he reached the court'at 10-00 a. m. and there hic found
his case had already been dismissed as he wis ot aware of the morning court,
If the complainant was interested to producs his evidence, he would have bee

- given an o@portunity to prove the case, The learned Additional Sessions Judge
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dirceted the partics to appear before the learncd Mag’istratc for further proceed-
ings and the complainent was also dirceted to produce his witncss(cs under -
Scction 344, Criminal Procedure Code, ‘

. 4. T have heard Sri V. K. Chaturvedi, counsel for the applicgnts and
counsel for.the State. The learned counsel for the applicants argucd that the
complainant was not appuaring before the trial Court and he was not producing
his evidence to prove his case against'the accused person. The case under
Scctfpns 323, 504, 506, I’C is' compoundable but it was conceded that the
offerice under Scction 147, IPC is not - a compoundable offence under the pro-
visions of Criminal Procudure Code, but in some cases the Hon’ble 3upremc.
Court has held that if the other offences are compoundable, the offence under
Section 147 will also be compoundable as it is not a substantial offence along
withjother offences such us under Scctions 323, 324, IPC.

5. 1 have cxamined the matter and came to the conclusion that the
obscx%ation made by Hon’ble Supreme Court.is in respect of a compromise
appligation moveid befere the court :concerned.” In this case, no compromise
application has be:n moved so far, as such the offence under Scction 147, 1PC
cannat be deemed to be a compoundable offence under the provision of the
Crimmal Procedurz Code. I also perused the record. of the case and I came to
the cdhclusion that the order of the learned Magistrate is not sustain able in
the gc of law nnd the Additional Sessions Judge was fully justified in setting
“aside the order passed by the lcarned Magistrate. As the learned Magistrate
' passed the order in the manner as giving of a head note and not giving sufficient
{ materjal and reasons in support of such a head note. The learncd Magistrate
\madesa mention in the order that the complainant was absent and had
'not attended the Court on the two last dates prior to the date.of passing the .
‘impugned order, and no udjournment application on behalf of the complainant

was moved and there was no ground. for adjournment of the case. In my
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‘;opmxon the absence of the complainant' was no ground for dismissal of the
|
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complaint under Scction 245 (2), Cr PC which could only be made undqr Sec-
tion 249, Cr PC subject to the condition that offence alleged to have been com-
mitted by accused person is compoundable offence and that offence shou}d not
e made a cognizable offence. In the present case, the offence under Sgction
147,:IPC neither being compoundable or non-cognizable offence, therefore the
‘present. case would not have been dismissed on the” ground of absence of the
‘tompldinant, under Section 245 (2), Cr PC. The learned Magistrate h‘agl_no
;bptiongiaut to take steps for securing the presence of the witnesses by exercising
‘power Under Sectinrn 311, Cr PC even if the complainant was not’ present and
'?vcn if ‘}f;e was negligent in getting the attendance of his witnesses.
| 6y The learned Magistrate had made a mention in his order that the
omplainadt was absent even on two pearlier dates and no application for
adjournment of the case was moved on Tehalf of the complainant and there
was no reason to adjourn the proceeding of the case, .This observation of the
'fearnedMagistrate is erroncous and uncalled for. It is evident from the order
sheet off the case that thc complainant 'was present on 30-9-1988 and he had
‘affixed his thumb-impression. On the order-sheet dated 18-11-1988- which.
‘clearly shows that the parties were preseat on. 18-11-1988, The order-sheets
ldated 1§-4-1989 and 24-5-1989 also show. the thumb-impression of the com-
plainaniiwhich proved that the complainant was throughout ~present ‘in’ the
proccedings of the case. It may be that on 24-5-1989 due to the morning
court thé complainant could not attend the court in time when the case .was
|faken up.  The complainant could attend the court at 10-00 a. m. and by that
’ ﬁimc ordér of the dismissal had already been passed as he had no knowledge:

bout morning court as and when the court fixed the date he was not informed
I6f the morning court. In this view of the matter the order of the learne¢d
EMag;istr&te was not in consonance with law,
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7. The order of the learned Magistrate states that there was no cvidciqu
f?(br framing the charge but after having filed the prosccution casc ngainst thi
. #tecused, no evidence has been reeorded and the cevidence of the witnessces z{(
to be recorded fater on. The complainant has alleged before the lower Revi
sion court that he had brought two witnesses for examination. Thus it could
not be a ground for dismissal of tht complaint under Scction 245 (2), Cr PC.

. 8 Itiscirange that the learncd Magistrate fras-not made it clear how
the accusation was baseless without'having recorded the statement of the com-
plainant. No cvidence had been recorded and there was no material before
tlie learned Magistrate to indicate that the accusation was bascless. Particur
larly, the learncd Magistrate had already found a prima facie case against th
accused persons. It appears that LCC-I did not care even to look toi the orders
sheet and other papers of the case and has not applicd his mind in passing thd
order dated 24-5-1989. i:

9. Undoubtedly, the learned Magistrate has been given the power to'I
discharge any accused person under Section 245 (2), Cr PC at any stage but
prior to the stage of framing charges if no charge could be framed he has to
exercise this power only in a judicial manner not arbitrarily. He has to make
out the case for discharging the accused and he has to pass order hased onl}
on material of the casc stating that the charge could not be framed and th
accusation is baseless if the evidence on record is unbelicvable otherwise the
learned Magistrate was not justified in exercising his jurisdiction under Section

24% (2), Criminal Procedure Code. : . '

Il 10. In the reeult the order dated 24-5-1989 passcd by learncd Munsif|
Migistrate (LUC-I) is not sustainable in the cyc of law. The revision is dis-
" missed. - The order of the learned Sessions Judge dated 10-10-1990 is main-!
tained. The partics are directed to appear beforg the Magistrate concerned |
forFurther proceedings of the case.” The learned Magistrate is also directed to
proceed with the casc according to law, providing reasonable opportunity to|
theijcomplainant opposite party No. 2 to produce his evidence in support of bis,
complaint. The interim order dated '15-11-1990 is hereby vacated. The record:
of the case be sent to the court below,forthwith. |
# ‘ - Revision dismissed.;
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