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| 247, Evidence forﬁefeﬁ&e-—'l‘he accused shall then be c;alicc'i“ixﬁ(-)x;tg enter upon His' ;
' defence and produce his evidence; and the provisions of section 243 shall apply to the case."

OBJECTS AND REASONS

The law Commission has observed in its 41st Repoﬁ, thus :—

' *21.17. Under Section 257 (2) old Act the Magistrate may,
sed require a deposit to be made of the reasonable expenses
! sub-section be defeted. While in the majority of the cases, the

; power under this sub-section, it does not appear to be necessary or desirable to take away this power. Usually the |

! accu

of such witness. A suggestion has been made that this
Magistrate may not think it necessary to exercise the

" Government bears the expenses of defence witnesses but not in all cases. The matter is dealt with by rules.

There seems to be some controversy

1

before summoning any witness at the instance of the |

i
!
i

|

as to the course to be adopted by the Magistrate when sose prosecution |

« witnesses are absent and cannot, therefore, be cross-examined after charge. One view is that the accused should be |
acquitted and that the evidence previously given by those prosecution witnesses should be “expunged”. Anotherviewis |
¢ that the Court should resumon the witnesses under Section 257. The correct position seems to be, that if the parties |

+ concerned have taken the necessary steps in accordance with law for summoning of the witnesses, or if the accused |

wishes to exercise his right of further cross-examination in accordance with law, the Court must enforce the attendance
» of such witnesses, and cannot acquit the accused merely on the ground of complainant’s or witnesses’ absence. The .

rulings apparently to the contrary are distinguishable on facts.”

'vASe"‘ctidriZM‘—- Note 27 (contd) ~ 7
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other witnesses to produce.Tn Such & €ase, o

addition to the list can be allowed and no other
“AIR 1967 Punj 95

witnesses can be summoned.
(98) : 1967 Cri LY 401,

(8) Section 246 (6) requires the Magistrate not
1o’ discharge the additional witnesses unless and

- until the additional witness is cross-examined and |
¢ re-examined. Where the Magistrate dismissed the |
. petition for recalling the additional witnesses for |
- the purpose of cross-examination, it virtually |
amounted to denial of the right given under 8. 246 i
(6). 1977 Cri LI (NOC) 259 : (1977) { APLI (HC) |

213.

\/2/8 Production of documents by pro- |

secution during cross-examination of
prosecution witnesses.

(1) This section as well as Section 244 does not
prohibit the admission of relevant and admissible
evidence at any stage of the trial. Hence, it is not
illegal for a Magistrate 10 allow documents 1o be
produced by the prosecution while the prosecution
witnesses are being cross-examined by the accused.
AIR 1938 All 637 (638) : 40 Cri LJ 145,

SECTION 247 — SYNOPSIS

1. Scope and applicability of the section.
2. “The accused shall then be called upon to enter

upon his defence and produce his evidence.” |

3. Written statement of the accused,

4. Applicability of the Section 243, sub-section!’
St ’ (+ repealing, altering or modifying S. 243 or for that |

{2) read with this section.

- 5. Section 243, sub-section (2) — “After he has'

...... entered upon his defence,”

accused has entered on his defence.
7.
compelling attendance of witnesses,
8. Reasons for refusal to issue process.
9,
accused.
10.
witnesses.
Proviso to sub-section (2) of S. 243,
Examination of witness present
.though not summoned.
Power to require deposit of expenses of
witnesses before summoning them.

11,
12

13.

1. Scope and applicability of the section.

(1) This section lays down that after the pro- |

cedure in Section 246 has been followed, the

accused shall be called upon to make his defence |

and produce his evidence and that the provisions of

Production of documentary evidence by

Right of aecused to cross-examite prosecution
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6. Right of prosecution to lead evidence after™

Right of accused to apply for process for |-
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Section 243 shall apply to the case. Section 243 is a :
provision dealing with the procedure to be follow-
ed in “cases instituted upon a police report™ while !

Section 247 lays down the procedure in ‘cases

instituted otherwise than on police report’, Thus, |
the procedure to be followed after the accused is
called upon to enter upon his defence is the same |

both in cases instituted upon a police report and
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those instituted otherwise than on police report.— |

Ed.

(2) Section 13(2) of the Prevention of Food
Adulteration Act (1954) has not the effect of

matter S. 247 of the code. 1982 Cri LY 2046 (2054) :

1983 Delhi Rep J 102. :
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